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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, AJS 
   ADDITIONAL DISTRICT JUDGE, 
   SONITPUR, TEZPUR 
 
 

MONEY APPEAL NO. 03 OF 2006 
 

 
      Sri Kumud Kachari 
     S/o Sri Hiteswar Kachari 
     Vill: Mordholi Kachari village 
     P.S. Jorhat 
     Dist- Jorhat Assam.  …………. Appellant 
 

 
-VERSUS- 

 
   
Rajdhani Tractors and Agencies 
A Partnership Firm having its office and business 
Activieis at N.T. Road, Tezpur,  
Dist. Sonitpur…………….                Respondent  

 
 

A P P E A R A N C E 
 

For the Appellant :           Sri P. Dutta,  Sr. Advocate  

For the respondent :           Sri A. Goswami , Advocate 

   

  Date of Argument : 11-09-2017 

 

 Date of Judgment :  19-09-2017 

 

      JUDGEMENT  

1.                 This appeal has been preferred by the appellant/plaintiff 

Kumud Kachari against the judgment and decree dated 01-03-2006, 

passed by Smti D. Bhuyan, Ld. Civil Judge, Senior Division, Tezpur, in 

Money Suit No. 17/2000.   

2.                The appellant/plaintiff, being highly aggrieved by the said   

judgment and decree dated 01-03-2006, passed in Money Suit                  
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No. 17/2000, has filed this appeal on the following amongst other 

grounds:- 

   GROUNDS 

(i) That the Ld. Court below committed both error of law 

and facts in passing the impugned judgment and 

Decree.  

(ii) That the ld. Court below did not apply her mind 

judiciously at the time of passing the impugned 

judgment and Decree and hence the entire judgment 

and decree is bad in the eye of law and not tenable.  

(iii) That the Ld. Court below has failed to frame proper 

issues as per pleadings of the parties and specially no 

issue has been framed in respect of Registered 

Partnership Firm of the plaintiff though the same was 

vital issue to decide the Suit.  

(iv) That the Ld. Court below ought to have dismissed the 

Suit when the respondent/plaintiff has failed to prove 

their suit as per their pleadings specially when the 

plaintiff/respondent has admitted receiving more 

amount than their due amount.  

(v) That the Ld. Court below ought to have discussed and 

decided the issue No.2 as per law when there was 

sufficient evidence that the plaintiff firm was not 

properly constituted and registered at the time of filing 

the suit.  

(vi) That the suit was for recovery of money and while the 

respondent/plaintiff had failed to produce documents 

of any accounts in the suit though they were with 

them the ld. Court below ought not to have decreed 

the suit in favour of the respondent/plaintiff.  

(vii) That the impugned judgment and decree substantially 

and glaringly suffer from illegality, material irregularity 

impropriety all being unjust, inequitable and denied all 

cannons of law, need to be set aside.   
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Fact of the case 

3.                   Appellant/plaintiff’s case in brief is that the 

respondent/plaintiff, a firm and authorized dealer of M/s. Mahindra & 

Mahindra Tractors and the Assam Plain Tribes Development 

Corporation had a deal for supply of tractors along with the standard 

accessories to members of Assam Plain Tribes under the scheme by 

which the corporation was to pay the price of the tractors directly to 

the firm and the money so paid was to be recovered from the 

beneficiary. The petitioner in this case being one those selected 

beneficiaries was supplied by the respondent/plaintiff firm one 

Mahindra B-275 DI tractor with standard accessories on 02-12-2000. 

Again on 14-02-2000, as a part of the scheme the respondent 

supplied to the petitioner a “Disc Plough” valued at Rs.26,350.00 

(Rupees twenty six thousand three hundred fifty) only Finding that 

the “Disc Plough” was not as per the standard quality, the respondent 

was asked to replace the same by the petitioner. Instead, the 

respondent filed a Money Suit No. 17/2000 in the Court of Civil Judge 

(Senior Division), Tezpur for recovery of a sum of Rs.28,246 (Rupees 

twenty eight thousand two hundred forty six) only from the petitioner 

with pendent lite and future interest @ 15% p.a. on the amount. The 

petitioner filed a written statement along with the counter claim 

claiming a sum of Rs.2,663.00 (Rupees two thousand six hundred 

sixty three) only along with a sum of Rs.3,000.00 (Rupees three 

thousand) only.  

4.     The Ld. Civil Judge, Sonitpur, Tezpur after hearing the 

parties framed as many as twelve issues as follows : 

(1) Whether there is any cause of action for the suit? 

(2) Whether the plaintiff Firm has right to file the suit? 

(3) Whether the suit is bad for non-joinder of necessary 

parties? 

(4) Whether the plaintiff supplied on 14-02-2000 to the 

defendants Disc Plough on credit amounting to 

Rs.26,350.00  ? 

(5) Whether the defendant was granted a loan of 

Rs.4,10,000.00 by the Assam Plain Tribes Development 
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Corporation Ltd. towards purchase of a tractor under 

scheme financed by the National Schedule Castes and 

Schedule Tribes Finance and Development Corporation ? 

(6) Whether the tractor and accessories supplied to the 

defendant by the plaintiff did not include plough disc and 

not part of the standard accessories to be delivered 

along with the tractor and sold on credit separately to 

the defendant ? 

(7) Whether  the plaintiff realized the price of the disc 

plough from the Assam Plain Tribes Development 

Corporation directly on the date of delivery of the tractor 

? 

(8) Whether the plaintiff is entitled to realize a sum of 

Rs.28,246.00 (Rupees twenty eight thousand two 

hundred forty six) only with interest from the defendant 

as claimed in the suit ? 

(9) Whether the plaintiff realized an access amount of 

Rs.2,663.00 (Rupees two thousand six hundred sixty 

three) from the defendant and therefore, whether the 

defendant is entitled to receive the said amount ? 

(10) Whether the plaintiff is entitled to a decree is claimed 

in the suit ? 

(11) Whether the defendant is entitled to a decree as 

claimed in the counter claim? 

(12) To what other reliefs the parties are entitled ? 

5.     The Learned Civil Judge, Sonitpur, after having 

recorded her findings in all the issues, came to the conclusion that 

the respondent was entitled to a decree for realizing/recovering the 

sum of Rs.26,350.00 (Rupees twenty six thousand three hundred 

fifty) only from the petitioner, who was the defendant in the suit. 

6.       Not satisfied with the judgment and decree of the Ld. 

Civil Judge, (Senior Division), Sonitpur, Tezpur  the petitioner went on 

appeal and the appeal was heard and disposed by the Ld. Addl. 

District Judge, Sonitpur, Tezpur vide judgment and order dated                

04-09-2013 by remanding the suit to the Trial Court directing the 

Trial Court to consider the issue of maintainability and non-joinder of 
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necessary party and also directed to decide the counter claim of the 

defendant separately as per provision of CPC.  

7.                   Being aggrieved, the plaintiff/petitioner has filed C.R.P. 

No.416 of 2013 before the Hon’ble High Court  under Article 227 of 

the Constitution of India praying for setting aside the said judgment 

and order dated 04-09-3013 and the decree dated 18-09-2013 

passed by the Ld. Addl. District Judge, Sonitpur in Money Appeal 

No.3/2006.   

8.                    Both the sides examined one witness each namely Sri 

Dilip Patni, for the plaintiff’s side, and Sri Kumud Kachari, for the 

defendant’s sides in support of their respective plea.                                

9.                   I have gone through the evidence on record as well as 

the pleadings of the parties.  Section 69(2) of the Indian Partnership 

Act, 1932 provides that no suit to enforce a right arising from a 

contract shall be instituted in any court by or on behalf of a firm 

against any third party unless the firm is registered and the persons 

suing are or have been shown in the Register of Firms as partners in 

the firm.  

10.     From the evidence it is found that the plaintiff has 

failed to prove the documentary evidence in respect of the basic 

requirement of Section 69(2) of the Indian Partnership Act, 1932.  

11.                     In view of the above proposition of law, the Hon’ble 

Gauhati High Court vide judgment dated 20-03-2017 passed in C.R.P. 

416/2013 was pleased to observe that the appellate Court should not 

have remanded the suit as of routine work rather ought to have 

decided the maintainability of the suit on the basis of available 

materials on record. In this context the Hon’ble High Court was 

pleased to refer the decision of the Hon’ble Supreme Court in  

Raptakos Brett and Co. Ltd. vs. Ganesh Property reported in 

1998(7) SCC 184 wherein it was observed that  : 

“It is also true that once on such construction of this 

provision the bar under Section 69(2) of the Act gets 

attracted, then the logical corollary will be that the said 

provision being mandatory in nature would make the 

suit incompetent on the very threshold.”      
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12.  Upon consideration of the available evidence on record and 

the relevant provision of law, I found that the plaintiff has failed to 

comply with the mandatory requirement of Section 69(2) of the 

Indian Partnership Act, 1932 and as such the suit is not maintainable 

in law.  

13.    So far as the counter claim is concerned, the Hon”ble 

High Court vide the  judgment, referred to above,  was pleased to 

observe that : 

 

“On perusal of the judgment of the trial court I find no 

recording of findings, relating to the counter claim of the 

petitioner/appellant. Further nothing has been disclosed 

before the court, to show that there were sufficient 

materials, before the first appellate court, to decide on 

the counter claim of the petitioner/appellant. Therefore, 

I find no error having been committed by the first 

appellate court in remanding the case to the trial court 

for deciding on that issue.” 

14.     In view of the above position of law and facts, this 

appeal is disposed of with the findings that the suit of the plaintiff is 

not maintainable in law and the suit is remanded to the Trial Court to 

decide the counter claim of the  petitioner/defendant.  

15.     The parties shall bear their own cost.   

16.                      Money Appeal is accordingly disposed of on contest.  

17.                       Given under the hand and seal of this Court on this   

19th    day of  September, 2017. 

 

                                                   ( D. Ullah)                          
     Addl. District  Judge,  

                                Sonitpur, Tezpur 

      Dictated and corrected by me 

  

           ( D. Ullah) 

     Addl. District  Judge,  
      Sonitpur, Tezpur 
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